
! >'.\ THE COMPTROLLEM GEr'NERAL
<- * DECISION :4-J OF THE U N ITErD STATES

W A S H I N G T N C. 2 0 5 4 8

FILE: B-131259 DATE: JUL 6 B76

MATTER OF:
Carlyle P. Stalilnrs. - Eixpert employee - Claim
for pay raise under E-ecutive C'rder 116L1, dated

DIGEST: December 15, 1572.

Expert clIims additional cornpensation on basis
of pay increases authcrized by _xecutive Corder
No. 11601, December l.3, 172. Claina disallowed
as expert's rate of pay is fixed by adriniotrative
acticn, no provision in irDpoirntnent made such
Increase auton-atic, arid no admtinistrative action
occurred to increase rate under S U. S. C. § 5.307.

By a letter daoted January 8., h:76, Tilr. Carlyle P. Stallings
appealed that poCrtion of Certilicate of <Lttleirent No. Z-25M172fU1,
issued June 1V. 1U74, which was nct considered in our dcisicn
1-131250, Junuary 23, Vt76, to wit: the disallowance cf his chini
for extra comnpensaticrn fromi January 7 throwirh MIVarch 31, 1C</9,
eqtu* to thre Fenera1 pay raise granted Governnment workers unr3;r
Executive C0rdrr No. 116i':, dated Eecternber 15, 1P72. In addition,
1i r. StalliPgs rec!uests extra contpensotion frcm0 1()tober I, 1',7 2 ,
to January G. 1,573, as the pay raise granted by Lx.ecutive Order
No. 11041 was n'sade retroactive to Octcber 1, 1272, by the tnited
States Court of A-Tpeeals In thn case of Nationral Treasuar y rployees
Union v. Nixorn, 402 F.2d 537 (D.C. Cir, 1F7T

T7e record shows that Mr. Stallir.cs was en-ployed as a
expert with the Price Coarmission and Cost-of-Livili- Council from
June iSc, 1572, throum7-h h.7arch 31, 1573, under the autt.'ority of
5 U. S.C. § 3100 (1570) cnd Public Law 02-210, 85 Stat. 743,
December 22, 1071. Standard ITorm 50 (',F-50), dated June I5, £972,
is the only evidence of the terrns and conditicns of lMir. Stallings's
employn-ent as an expert. Nto formal contract was signed by

Mir. Staliings and the Governru jment.

The SF-50 shows TMIr. Stallings's salary as $2&, 352 per annum,
the General Schedule rate for grade 14, step 7, and $101. 36 per day.
the daily enuivalent of said General Schedule rate coynputed In accor-
dance with 5 U. S. C. S 5504 (1070). As we noted in our decision,
B-131259, sunra, Mr. Stallingls, like all experts employed under the
provisions Tt, , C. 5 3109 and Public Law 02-210, was employed
at a daily rate. lihe per annum rate appears on his SF-50 solely
for payroll computer purpo3es.

We further noted in said decision that as an expert employed
on a daily basis, Mr. Stallings was not a "regular or permanent"
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employee. Mr. Stallings, however, states in his letter of January 6,
1976, that his SF-50 described his appointment as a "Regular Tour".
Hence, he contends that he is eligible for additional compensation
on the basis of general increases authorized by Executive Order No.
11691.

The notation "Regular Tour of duty" found in the "Remarks"
portion of Mr. Stallings's SF-50 referred only to his work schedule.
It had no bearing on the type of appointment given Mr. Stallings
and did not convert his status as an expert hired pursuant to
5 U. S. C. § 3109 into the status of a regular or permanent employee.

The general pay raise effected by Executive Order No. 11619
was made pursuant to 5 U. S. C. § 5305 (1970) and did not apply to
employees whose pay is fixed by administrative action. The certificate
of settlement correctly pointed out that 5 U. S. C. § 5307 (1970), which
applies to employees whose pay is fixed by administrative action, is
permissive. Since pay of experts hired pursuant to 5 U. S. C. § 3109
is fixed by administrative action, it is covered by section 5307,
Without a provision in an expert's appointment making increases under
section 5305 automatic and in the absence of administrative action
by an appropriate agency official authorizing such an increase under
5 U. S. C. § 5307, an expert is not entitled to an increased rate of
pay on the basis of an increase in the General Schedule rate of pay
under 5 U. S. C. § 5305.

Mr. Stallings's SF-50, the only evidence of the terms of his
employment, contains no provision for an automatic increase in
his rate of pay. As noted earlier, the designation "Regular Tour
of duty" referred only to Mr. Stallings's work schedule. Further-
more, no administrative action was taken by an appropriate agency
official to make the pay increase applicable to him. Accordingly, that
portion of the Certificate of Settlement issued June 19, 1974, which
denied Mr. Stallings's claim for additional compensation, is hereby
sustained.

DeputV: Comptroller General
of the United States




